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Governnent's
Request No. 1

PRELI M NARY | NSTRUCTI ON BEFORE TRI AL ( SHORT FORM

Menbers of the Jury:

You have now been sworn as the jury to try this case. By
your verdict you will decide the disputed issues of fact. | wll
decide all questions of law that arise during the trial and,
before you return to deliberate together and decide the case at
the end of the trial, I will instruct you on the rules of |aw
that you nust follow in reaching your decision

Because you will be called upon to decide the facts of the
case, you should give careful attention to the evidence presented
for your consideration during the trial, but you should keep an
open m nd and should not formor state any opinion about the case
until you have heard all of the evidence, the closing argunents
of the lawers, and nmy instructions to you on the applicable | aw

During the trial you nust not discuss the case in any manner
anong yourselves or with anyone el se, and you nmust not permt
anyone to attenpt to discuss it with you or in your presence.
| nsofar as the | awers are concerned, as well as others whom you
recogni ze as having sone connection wth the case, you are
instructed that, in order to avoid even the appearance of
i npropriety, you should have no conversati on what soever with
t hose persons while you are serving on the jury.

You nust al so avoi d readi ng any newspaper articles that



m ght be published about the case now that the trial has begun,
and you nust also avoid listening to or observing any tel evision
or radi o news prograns because of the possibility that sone
mention m ght be made of the case.

The reason for these cautions, of course, lies in the fact
that it will be your duty to decide this case only on the basis
of the evidence presented during the trial w thout consideration
of any other matters.

[If desired, insert here instruction on note-taking by
jurors, charge no. 2.]

During the trial | may be called upon to rule on notions or
obj ections nmade by the | awers. You should not infer from any
ruling I may make that | have any opinions on the nerits of the
case favoring one side or the other. [If | sustain an objection
to a question that goes unanswered by the w tness, you should not
specul ate on what answer m ght have been given, nor should you
draw any inferences fromthe question itself.

During the trial it may be necessary for me to confer with
the | awyers out of your hearing concerning questions of |aw or
procedure that require consideration by the Court alone. On sone
occasi ons you nmay be excused fromthe courtroomas a conveni ence
to you and to us while | discuss such matters with the | awers.

Il will try tolimt these interruptions as nuch as possible, but
you should renenber at all tinmes the inportance of the matter you

are here to determ ne and should be patient even though the case



may seemto go slowy.

Now, we will begin by affording the |lawers for each side an
opportunity to nmake opening statenments to you in which they may
explain the issues in the case and sunmari ze the evidence that
they expect will be presented to you. After all the evidence has
been presented, the |awers will then be given another
opportunity to address you and make their summations or final
argunents in the case. The statenents that the | awers nake now,
as well as the argunents they present at the end of the trial,
are not to be considered by you either as evidence in the case,
whi ch cones only fromthe w tnesses and exhibits, or as your
instruction on the law, which will cone only fromnme. These
statenments and argunents are intended to help you understand the
i ssues and the evidence as it cones in, as well as the positions
taken by both sides. So | ask that you now give the | awers your
close attention as | recognize themfor the purpose of nmaking an

openi ng statenent.

Aut hority

CGeneral and Prelimnary Instruction 1.02, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (pp. 9-11).



Governnent's
Request No. 2

NOTE- TAKI NG BY JURCRS OPTI ONAL ADDI Tl ONAL
TO PRELI M NARY | NSTRUCTI ON ( ALTERNATI VE A)

You may not take notes during the course of the trial.
There are several reasons for this. It is difficult to take
notes and, at the sane tine, pay attention to what a witness is
saying. Furthernore, in a group the size of yours, certain
persons will take better notes than others, and there is the risk
that the jurors who do not take good notes will depend upon the
jurors who do take good notes. The jury system depends upon al
twel ve jurors paying close attention and arriving at a unani nous
decision. | believe that the jury system works better when the
jurors do not take notes.

You will note that we do have an official court reporter
making a record of the trial; however, we will not have
typewitten transcripts of this record available for your use in

reaching a decision in this case.

Aut hority

CGeneral and Prelimnary Instruction 1.03, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (p. 12).



Governnent's
Request No. 3

COURT' S | NSTRUCTI ONS TO THE JURY
AT _CONCLUSI ON OF TRI AL

Menbers of the Jury:

In any jury trial there are, in effect, tw judges. | am
one of the judges; the other is the jury. It is ny duty to
preside over the trial and to decide what evidence is proper for
your consideration. It is also nmy duty at the end of the trial
to explain to you the rules of |law that you nust follow and apply
in arriving at your verdict.

First, I will give you sonme general instructions which apply
in every case, for exanple, instructions about burden of proof
and how to judge the believability of witnesses. Then | wll
gi ve you sone specific rules of |aw about this particul ar case,
and finally I will explain to you the procedures you should

follow in your deliberations.

Aut hority

CGeneral and Prelimnary Instruction 1.04, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (p. 14).



Governnent's
Reguest No. 4

DUTY TO FOLLOW | NSTRUCTI ONS

You, as jurors, are the judges of the facts. But in
determ ni ng what actually happened--that is, in reaching your
decision as to the facts--it is your sworn duty to follow all of
the rules of law as | explain themto you.

You have no right to disregard or give special attention to
any one instruction, or to question the w sdomor correctness of
any rule | may state to you. You nust not substitute or follow
your own notion or opinion as to what the lawis or ought to be.
It is your duty to apply the law as | explain it to you,
regardl ess of the consequences.

It is also your duty to base your verdict solely upon the
evi dence, w thout prejudice or synpathy. That was the prom se
you nmade and the oath you took before being accepted by the
parties as jurors, and they have the right to expect nothing

| ess.

Aut hority

CGeneral and Prelimnary Instruction 1.05, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (p. 15).



Governnent's
Request No. 5

PRESUMPTI ON COF | NNOCENCE- - BURDEN
OF PROOF- - REASONABLE DOUBT

The indictnent or formal charge against a defendant is not
evidence of guilt. Indeed, the defendant is presuned by the | aw
to be innocent. The |aw does not require a defendant to prove
hi s i nnocence or produce any evidence at all [and no inference
what ever may be drawn fromthe el ection of a defendant not to
testify]. The governnment has the burden of proving the defendant
guilty beyond a reasonable doubt, and if it fails to do so, you
must acquit the defendant.

Wil e the governnment's burden of proof is a strict or heavy
burden, it is not necessary that the defendant's guilt be proved
beyond all possible doubt. It is only required that the
government's proof exclude any "reasonabl e doubt” concerning the
defendant's qguilt.

A "reasonabl e doubt" is a doubt based upon reason and common
sense after careful and inpartial consideration of all the
evidence in the case. Proof beyond a reasonabl e doubt,
therefore, is proof of such a convincing character that you woul d
be willing to rely and act upon it wthout hesitation in the nost
i nportant of your own affairs. |[If you are convinced that the
accused has been proved guilty beyond a reasonabl e doubt, say so.
| f you are not convinced, say so.

Aut hority
CGeneral and Prelimnary Instruction 1.06, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (p. 16).
[ Del ete bracketed material if defendant testifies.]



Governnent's
Request No. 6

EVI DENCE- - EXCLUDI NG ARGUMENT OF COUNSEL
AND COMVENT OF COURT

As | told you earlier, it is your duty to determ ne the
facts. In doing so, you must consider only the evidence
presented during the trial, including the sworn testinony of the
w tnesses and the exhibits. Renenber that any statenents,
obj ections, or argunents nade by the | awers are not evidence.
The function of the lawers is to point out those things that are
nost significant or nost helpful to their side of the case, and
in so doing to call your attention to certain facts or inferences
that m ght otherw se escape your notice. |In the final analysis,
however, it is your own recollection and interpretation of the
evi dence that controls in the case. What the |awers say is not
bi ndi ng upon you.

Al so, do not assune from anything | may have done or said
during the trial that | have any opi nion concerning any of the
issues in this case. Except for the instructions to you on the
l aw, you should disregard anything I may have said during the

trial in arriving at your own findings as to the facts.

Aut hority

CGeneral and Prelimnary Instruction 1.07, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (p. 18).



Governnent's
Request No. 7

EVI DENCE- - | NFERENCES- - DI RECT AND Cl RCUMSTANTI AL
(ALTERNATI VE B)

Wil e you shoul d consider only the evidence, you are
permtted to draw such reasonabl e inferences fromthe testinony
and exhibits as you feel are justified in the Iight of common
experience. |In other words, you may nmake deductions and reach
concl usi ons that reason and commpn sense |ead you to draw from
the facts which have been established by the evidence.

In considering the evidence you may nmake deductions and
reach concl usi ons which reason and common sense | ead you to nake;
and you should not be concerned about whether the evidence is
direct or circunstantial. "D rect evidence" is the testinony of
one who asserts actual know edge of a fact, such as an eye
witness. "G rcunstantial evidence" is proof of a chain of facts
and circunstances indicating that the defendant is either guilty
or not guilty. The | aw makes no distinction between the wei ght

you may give to either direct or circunstantial evidence.

Aut hority

CGeneral and Prelimnary Instruction 1.08, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (p. 19).



Governnent's
Request No. 8

CREDI BI LI TY OF W TNESSES

| remnd you that it is your job to deci de whether the
governnent has proved the guilt of the defendant beyond a
reasonabl e doubt. In doing so, you nust consider all of the
evidence. This does not nean, however, that you nust accept al
of the evidence as true or accurate.

You are the sole judges of the credibility or
"believability" of each wtness and the weight to be given the
witness's testinony. An inportant part of your job will be
maki ng j udgnments about the testinony of the w tnesses [including
t he defendant] who testified in this case. You should decide
whet her you believe what each person had to say, and how
important that testinony was. |In nmaking that decision | suggest
that you ask yourself a few questions: D d the person inpress
you as honest? Did the witness have any particular reason not to
tell the truth? D d the witness have a personal interest in the
outconme of the case? Did the witness have any relationship with
either the governnment or the defense? Did the witness seemto
have a good nenory? Did the witness have the opportunity and
ability to understand the questions clearly and answer them
directly? Didthe witness's testinony differ fromthe testinony
of other witnesses? These are a few of the considerations that

will help you determ ne the accuracy of what each w tness said.

10



I n maki ng up your mnd and reaching a verdict, do not nake
any decisions sinply because there were nore w tnesses on one
side than on the other. Do not reach a conclusion on a
particul ar point just because there were nore w tnesses
testifying for one side on that point. Your job is to think
about the testinony of each witness you have heard and deci de how

much you believe of what each wi tness had to say.

Aut hority

CGeneral and Prelimnary Instruction 1.09, Pattern Jury Instr.,
Cim, 5th Gr. 1990 (p. 20).

[ Del ete bracketed material if defendant does not testify.]

11



Governnent's
Request No. 9

| MPEACHVENT BY PRI OR | NCONSI STENCI ES

The testinony of a witness may be discredited by show ng
that the witness testified falsely concerning a material matter,
or by evidence that at sone other tine the witness said or did
sonmething, or failed to say or do something, which is
inconsistent with the testinony the witness gave at this trial.

Earlier statenments of a witness were not admtted in
evidence to prove that the contents of those statenents are true.
You may consider the earlier statenments only to determ ne whet her
you think they are consistent or inconsistent with the trial
testinmony of the witness and therefore whether they affect the
credibility of that w tness.

I f you believe that a witness has been discredited in this
manner, it is your exclusive right to give the testinony of that
W t ness whatever weight you think it deserves.

| rem nd you that a defendant has the right not to testify.
When the defendant does testify, however, his testinony should be
wei ghed and his credibility evaluated in the sanme way as that of

any ot her w tness.

Aut hority

CGeneral and Prelimnary Instruction 1.11, Pattern Jury Instr.,
Cim, 5th Gr. 1990 (p. 22).

12



Governnent's
Request No. 10

| MPEACHVENT BY PRI OR CONVI CTI ON
(W TNESS OTHER THAN DEFENDANT)

You have been told that the w tness was
convicted in of conspiring to rig dairy bids submtted to
certain public schools in Mssissippi. A conviction is a factor

you may consider in deciding whether to believe that w tness, but
it does not necessarily destroy the witness's credibility. It
has been brought to your attention only because you may wi sh to
consider it when you deci de whether you believe the witness's

t esti nony.

Aut hority

CGeneral and Prelimnary Instruction 1.12, Pattern Jury Instr.,
Cim, 5th Gr. 1990 (p. 23).

13



Governnent's
Request No. 11

CAUTI ON- - PUNI SHVENT

If the defendant is found guilty, it will be ny duty to
deci de what the punishnment will be. You should not be concerned
wi th punishment in any way. It should not enter your

consi deration or discussion.

Aut hority

CGeneral and Prelimnary Instruction 1.21, Pattern Jury Instr.,
Cim, 5th Gr. 1990 (p. 32).

14



Governnent's
Request No. 12

PURPOSE AND SUMVARY OF SHERVAN ACT SECTION 1

The indi ctnment charges that the defendant violated a | aw of
the United States known as the Sherman Act. The purpose of the
Sherman Act is to preserve and advance our system of free
enterprise by encouraging, to the fullest extent practicable,
free and open conpetition in the marketplace, and by preventing
unr easonabl e restrai nt or nonopolization of any business or
i ndustry, so that the consum ng public nmay receive better goods
and services at a |ower cost.

Section 1 of the Sherman Act provides in relevant part that:
"Every contract, conbination . . . or conspiracy, in restraint of
trade . . . anong the several States . . . is . . . illegal."

So, any unreasonable interference, by contract, or
conmbi nation, or conspiracy, with the ordinary, usual and freely
conpetitive pricing or distribution systemof the open market in
interstate trade and conmerce, constitutes an unreasonabl e
restraint of interstate trade, and is in itself unlawful; and, if
know ngly done, is a federal offense under Section 1 of the

Sher man Act.

15



Aut hority

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Section 51A.03 (4th ed. Supp. 1993), and cases cited therein.

Nati onal Soc'y of Professional Bldg. Eng'rs v. United States, 435
U S 679, 694-95, 98 S. Ct. 1355, 1366-67 (1978).

United States v. Trenton Potteries Co., 273 U S. 392, 47 S. C
377, 379, 396-97 (1927).

15 U S.C § 1.

16



Governnent's
Request No. 13

CAUTI ON- - CONSI DER ONLY CRI ME CHARGED

You are here to deci de whether the governnent has proved
beyond a reasonabl e doubt that the defendant is guilty of the
crime charged. The defendant is not on trial for any act,
conduct, or offense not alleged in the indictnent. Neither are
you concerned with the guilt of any other person or persons not

on trial as a defendant in this case.

Aut hority

CGeneral and Prelimnary Instruction 1.20, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (p. 31).

17



Governnent's
Request No. 14

OFFENSE CHARGED

A federal grand jury returned an indictnent charging that
beginning at | east as early as 1977 and continuing thereafter at
| east through August 1988, the exact dates being unknown to the
grand jury, the defendant and others forned, joined and
participated in a continuing conbination and conspiracy in
unreasonabl e restraint of interstate trade and conmerce in the
dairy products business in eastern M ssissippi in violation of
Title 15, Section 1 of the United States Code, commonly known as
t he "Sherman Act."”

The grand jury further charged that the conbination and
conspiracy consisted of a continuing agreenent, understandi ng,
and concert of action anong the defendant and his
co-conspirators, the substantial terns of which were to rig or
agree upon the bids submtted to certain schools and ot her
institutions in eastern M ssissippi by:

(a) discussing anong thensel ves the subm ssion of

prospective bids to certain public schools in
eastern M ssi ssi ppi;

(b) agreeing upon and designating which corporate

conspirator would be the | ow, responsive bidder
for contracts to supply dairy products to certain
public schools in eastern M ssissippi;

(c) agreeing upon bid prices or approximate bid

prices for contracts to supply dairy products to
certain public schools in eastern M ssissippi;

18



(d) having each corporate conspirator submt bids, or
refrain fromsubmtting bids, for contracts to supply
dairy products to certain public schools in eastern
M ssi ssippi in accordance with the collusive and
nonconpetitive agreenent;

(e) accepting the award of contracts to supply dairy
products to certain public schools in eastern
M ssi ssi ppi pursuant to collusive, nonconpetitive,
and rigged bids;

(f) supplying dairy products to certain public schools in
eastern M ssissippi pursuant to contracts awarded on
t he basis of collusive, nonconpetitive, and rigged
bi ds; and

(g) accepting paynent for the supply of dairy products to
certain public schools in eastern M ssissippi pursuant
to contracts awarded on the basis of collusive,
nonconpetitive, and rigged bids.

Aut hority

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Section 51A. 01 (4th ed. Supp. 1993), and cases cited therein.

| ndi ctmrent § 4.

19



Governnent's
Request No. 15

OFFENSE - ESSENTI AL ELEMENTS OF THE SHERMAN ACT OFFENSE

Three essential elenents nmust be proved to establish the
of fense charged in the grand jury's indictnent:
First: That the conspiracy as described in the indictnent
was knowi ngly forned and was existing at or about
the tinme alleged;

Second: That the defendant know ngly becane a nmenber of the
conspiracy as charged; and

Thi rd: That the alleged conspiracy restrained interstate
trade or comrerce

I f you find beyond a reasonabl e doubt, fromthe evidence in
t he case, that the existence of the conspiracy charged in the
i ndi ctmrent has been proved, then the conspiracy-offense charged
is conplete, regardless of whether the defendant know ngly becane
a nmenber at the beginning of the conspiracy, or afterwards during
t he conti nuance of the conspiracy, if you also find beyond a
reasonabl e doubt fromthe evidence that the trade or commerce

restrai ned by such conspiracy was interstate in nature.

Aut hority

Devitt and Bl ackmar, Federal Jury Practice and |Instructions,
Sections 51A.15, 51A. 19 (4th ed. Supp. 1993), and cases cited
t her ei n.

Pi nkerton v. United States, 328 U. S. 640, 646-47, 66 S. C
1180, 1183-84 (1946).

United States v. Al Star Indus., 962 F.2d 465, 474-75 (5th
Cir.), cert. denied, 113 S. C. 377 (1992).

United States v. Alvarez, 625 F.2d 1196, 1198 (5th G r. 1980),

20



cert. denied, 451 U S 938, 101 S. C. 2017 (1981).

United States v. Beechum 582 F.2d 898, 913 n.16 (5th Cr
1978), cert. denied, 440 U.S. 920, 99 S. C. 1244 (1979).

United States v. Cadillac Overall Supply Co., 568 F.2d 1078,

1082-83 (5th Cir.), cert. denied, 437 U S. 903, 98 S. O
3088 (1978).

21



Governnent' s
Request'R%. 16

SHERMAN ACT - CONSPI RACY DEFI NED

The first elenment requires the government to prove the
exi stence of a conspiracy, and I will now define the term
conspiracy for you.

A crimnal conspiracy is an agreenent between two or nore
persons to join together to acconplish some unl awful purpose.

So, a conspiracy is a kind of "partnership in crine,” in which
each nenber becones the agent of every ot her nenber.

To constitute such an agreenment or conspiracy, it is not
necessary that the participants nmeet together at the sane tine or
at the same place, or even that they neet at all, nor is it
necessary that all parties be present or participate in every act
committed for the acconplishment or furtherance of the objects of
the conspiracy. Neither is it necessary that any formal or
express contract or agreenent be nmade between themand it need
not be reduced to witing. To prove such an agreenent or
understanding it is not necessary for the governnment to show that
the parties net and fornally agreed what to do. It is sufficient
if the parties reached a nutual understanding by any neans or in
any manner, whether express or inplied, so long as it appears,
beyond a reasonabl e doubt that such an understandi ng existed to
pursue a conmon and unl awful plan.

A conspiracy or agreenment to violate the law, |ike any other

22



ki nd of agreenent or understandi ng, need not be formal, witten,
or even expressed directly in every detail.

The governnent nust prove that the defendant and at | east one
conpetitor knowingly arrived at sone type of agreenent or
under st andi ng that they, and perhaps others, would submt rigged
dairy bids to school boards by nmeans of some common plan or
course of action as alleged in the indictnent. The governnent
need not prove, however, that the conspiracy as all eged was
actually carried out. The bid-rigging agreenent itself is the

crime.

Aut hority

Substantive O fense Instruction 2.21, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (pp. 89-90).

Summit Health, Ltd. v. Pinhas, 111 S. C. 1842,
1847 (1991).

United States v. Ceneral Mtors Corp., 384 U S. 127, 142-43
86 S. Ct. 1321, 1329 (1966).

United States v. Singer Mqg. Co., 374 U S. 174, 194-95, 83
S. . 1733, 1784 (1963).

Aneri can Tobacco Co. v. United States, 328 U. S. 781, 809-10,
66 S. C. 1125, 1139 (1946).

United States v. Pinkerton, 328 U. S. 640, 646-47, 66 S. C
1180, 1183-84 (1946).

Ethyl Gasoline Corp. v. United States, 309 U S. 436, 458,
60 S. . 618, 626 (1940).

Nash v. United States, 229 U.S. 373, 378, 33 S. Ct. 780, 782
(1913).

United States v. MVR Corp., 907 F.2d 489, 495 (5th Gr. 1990)
cert. denied, 499 U S 936, 111 S. C. 1388 (1991).

23



United States v. Gravely, 840 F.2d 1156, 1161 (4th G r. 1988).

United States v. Bates, 600 F.2d 505, 509 (5th Cr. 1979).

United States v. Flom 558 F.2d 1179, 1183 (5th Gr. 1977).

24



Governnent's
Request No. 17

MEMBERSHI P | N A CONSPI RACY

In order to convict the defendant, you nust determ ne both
that there was a conspiracy as charged in the indictnent and that
t he def endant was a nenber of that conspiracy. Before you may
find that the defendant becane a nenber of the conspiracy
charged, the evidence nust show beyond a reasonabl e doubt that
t he def endant knowi ngly participated in the conspiracy, with the
intent to further or advance sone object or purpose of the
conspi racy.

However, one may beconme a nenber of a conspiracy w thout ful
know edge of all the details of the unlawful schene or the
identities of all the other alleged conspirators. It is not
necessary that all the conspirators neet together or that each
menber of the conspiracy know every other nmenber or the exact
part which each participant is playing. A nmenber in a conspiracy
need not be an active participant in every phase of the
conspiracy. Even a single act may be enough to establish
menbership in a conspiracy where the act is such that you may
infer fromit participation in the crimnal enterprise.

Moreover, if you find that a conspiracy existed and that the
def endant was a nenber of that conspiracy, then the defendant is
charged with the sane responsibility as if he had been one of the

originators or instigators of the conspiracy or had partici pated

25



in every phase of the conspiracy. Because a conspiracy is a
partnership in crine, the acts or declarations of each nenber of
the conspiracy, in furtherance of a common objective of the
conspiracy, are the acts or declarations of all, including the
defendant, if you find he was a nenber of the conspiracy, as

char ged.

Aut hority

Substantive O fense Instruction 2.21, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (pp. 89-90).

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Section 28.05 (4th ed. 1990).

United States v. United States Gypsum Co., 438 U. S. 422, 463 &
n.36, 98 S. Ct. 2864, 2886 & n.36 (1978).

United States v. Pinkerton, 328 U. S. 640, 646-47, 66 S. C
1180, 1183-84 (1946).

Hitchman Coal & Coke Co. v Mtchell, 245 U.S. 229, 249-50,
38 S. Ot. 65, 71-72 (1917).

United States v. Saavedra, 684 F.2d 1293, 1301 (9th Cr. 1982).

United States v. Watson, 669 F.2d 1374, 1379 (11th Gr. 1982).

United States v. Alvarez, 625 F.2d 1196, 1198 (5th G r. 1980),
cert. denied, 451 U S 938, 101 S. C. 2017 (1981).

United States v. Mchel, 588 F.2d 986, 1002 (5th Cr.),
cert. denied, 44 U S. 825, 100 S. C. 47 (1979).

United States v. Consolidated Packagi ng Corp., 575 F.2d 117,
126-27 (7th Cir. 1978).
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Governnent's
Request No. 18

Bl D Rl G3 NG PER SE UNREASONABLE

Bid rigging is an agreenent between two or nore conpetitors
to elimnate, reduce, or interfere with conpetition for a
contract that is to be awarded on the basis of bids. Bid rigging
may be an agreenment anong conpetitors about the prices to be bid,
who should bid I ow, or who should bid or refrain from bidding; or
any other agreenment with respect to bidding that affects, limts,
or avoids conpetition anong the bidders.

Every conspiracy to rig bids is unlawful, regardless of the
notives of the parties or any economc justification. This is
because the aimand result of every bid-rigging agreenent, if
successful, is the elimnation of one form of conpetition.

If there was a conspiracy as charged, it does not matter
whet her the prices bid by the defendant and co-conspirators were
reasonabl e or unreasonable; high or low, fair or unfair. You are
not to decide whether the all eged conspiracy was w se or unw se,
or specul ate on the degree to which conpetition was restrained on
the school dairy products contracts, or determ ne whether the
al | eged conspiracy increased the cost of the school dairy
products. The Sherman Act makes illegal every conspiracy forned
for the purpose of rigging bids. If you find beyond a reasonable
doubt that the defendant was a nenber of a conspiracy to rig bids

on school dairy products contracts, then you need not decide

27



whet her such conspiracy was reasonabl e or unreasonabl e because,
as | have just explained, an agreenent anong conpetitors not to
conpete for contracts by submtting rigged or agreed-upon bids is
automati cal ly unreasonable and a violation of the Sherman Act.

| further charge you that to violate the Sherman Act,
conspirators do not have to agree on the exact prices they wll
submt. An agreenent that conpanies will not submt independent
bids is bid rigging of the sinplest kind and is automatically
unl awf ul .

I f the conspiracy charged in the indictnent is proved, it is
no defense that the conspirators actually conpeted with each
other in some manner or that they did not conspire to elimnate
all conpetition. Simlarly, the conspiracy is unlawful even if
it did not extend to all products sold by the conspirators or did
not affect all of their custoners.

If you find that the defendant entered into an agreenent with
the alleged co-conspirators to rig or agree upon dairy bids
subm tted to certain public schools in eastern M ssissippi, the
fact that they may not have foll owed the agreenent, or that one
or nore of them may not have lived up to sone aspect of the
agreenent, or that they may not have been successful in achieving
their objectives, is no defense. In other words, you may find
that an illegal conspiracy existed, and that the defendant joined
it, even if the defendant or any co-conspirator did not actually

succeed in rigging school mlk bids. The agreenent is the crine,
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even if it was never carried out.

Aut hority
ABA Sanple Instructions at pp. 19 & 153-54.

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Sections 51A.13, 51A. 18 (4th ed. Supp. 1993), and cases cited
t her ei n.

Arizona v. Maricopa County Medical Soc'y, 457 U S. 332,
102 S. C. 2466 (1982).

Catalano, Inc. v. Tarqget Sales, Inc., 446 U S. 643, 647,
100 S. Ct. 1925 (1980).

United States v. Socony-Vacuum Gl Co., 310 U S. 150, 223-24,
223-24, 60 S. Ct. 811, 844-845 (1940).

United States v. Trenton Potteries Co., 273 U S. 392, 397,
47 S. . 377, 381 (1927).

United States v. Fischbach & Mwore, Inc., 750 F.2d 1183,
1189-90, 1192, 1196 (3d Cir. 1984), cert. denied, 470 U. S.
1029 (1985), 105 S. C. 1397 (1985).

United States v. Portsmouth Paving Corp., 694 F.2d 312, 317-18
(4th Cr. 1982).

United States v. Koppers Co., 652 F.2d 290, 293-96 (2d Gr.),
cert. denied, 454 U S. 1083, 102 S. . 639 (1981).

United States v. Foley, 598 F.2d 1323, 1333 (4th Gr. 1979),
cert. denied, 444 U S. 1043, 100 S. . 728 (1980).

United States v. Brighton Bldg. & Mintenance Co., 598 F. 2d
1101, 1106 (7th Gr.), cert. denied, 444 U. S 840,
100 S. C. 79 (1979).

United States v. Cadillac Overall Supply Co., 568 F.2d 1078,
1087-90 (5th Cir.), cert. denied, 437 U S. 903, 98 S. O
3088 (1978).

United States v. Flom 558 F.2d 1179, 1183 (5th Gr. 1977).
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Governnent's
Request No. 19

KNOW.EDGE AND | NTENT

The crime charged in this case requires proof of intent
before the defendant can be convicted. To establish the required
intent, the governnent nust prove beyond a reasonabl e doubt that
t he def endant knowi ngly did sonething which the law forbids. In
this case, that nmeans that the governnent nust prove beyond a
reasonabl e doubt that the defendant know ngly participated in a
conspiracy to rig or agree upon dairy bids submtted to certain
public schools in eastern Mssissippi. The word "knowi ngly," as
that term has been used fromtine to tinme in these instructions,
means that the act was done voluntarily and intentionally, not
because of m stake or accident. It is not necessary for the
government to prove that the defendant knew that the agreenent,

conbi nation, or conspiracy to rig school bids is a violation of

t he | aw
As | instructed you, a conbination or conspiracy to rig bids
is unreasonable and illegal as a matter of |law, and, therefore,

t he governnent does not have to prove that the defendant
specifically intended to unreasonably restrain trade or that such
conduct is an unreasonable restraint of trade.

Intent ordinarily may not be proved directly, because there
is no way of directly scrutinizing the workings of the human

m nd. You may, however, infer the defendant's intent fromthe
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surroundi ng circunstances. You nmay consider any statenents nade
or acts done or omtted by the defendant as well as all other
facts and circunstances received in evidence which may aid in

your determ nation of the defendant's know edge or intent.

Aut hority

CGeneral and Prelimnary Instruction 1.35, Pattern Jury Instr.,
Crim, 5th Gr. 1990 (p. 49).

Devitt & Blackmar, Federal Jury Practice and |Instructions,

Sections 17.07, 51A. 16 (4th ed. 1990 & Supp. 1993), and cases
cited therein.

United States v. United States Gypsum Co., 438 U. S. 422, 444-46,
98 S. Ct. 2864, 2876 (1978).

United States v. Trenton Potteries, 273 U S. 392, 397, 47 S. C
377, 379 (1926).

United States v. Al Star Indus., 962 F.2d 465, 474-75 (5th
Cr.), 113 S. &. 377 (1992).

United States v. MVR Corp., 907 F.2d 489, 495 (5th Gr. 1990),
cert. denied, 499 U S 936, 111 S. C. 1388 (1991).

United States v. Cargo Serv. Stations, Inc., 657 F.2d 676, 684

(5th Cr. 1981), cert. denied, 455 U. S. 1017, 102 S. &. 1712
(1982).

United States v. Brighton Bldg. & Mintenance Co., 598 F.2d
1101, 1104 (7th Gr.), cert. denied, 444 U. S 840,
100 S. C. 79 (1979).
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Governnent's
Request No. 20

| NTERSTATE COVMERCE

One elenment of the offense charged in the indictnment is that
t he charged bid-rigging conspiracy was in restraint of interstate
commerce. |If you find beyond a reasonabl e doubt that the
conspiracy did exist and that the defendant know ngly becane a
menber of it, you nust then determ ne beyond a reasonabl e doubt
if the conspiracy was in restraint of interstate comrerce.

The term"interstate” comrerce involves the novenent of goods
and itenms or the conduct of transactions fromone state to
another in the course of business. It is a question of fact for
you to determ ne whether the charged conspiracy was in restraint
of interstate commerce. |In this regard, interstate comrerce is
not a technical |egal question, but a practical one based upon
the facts establishing the manner in which a business operates.

A bid-rigging conspiracy nmay restrain interstate commerce in
one or both of the follow ng ways. First, a bid-rigging
conspiracy may restrain interstate commerce if some aspect of the
conspiracy had a direct inpact on interstate business
transactions. This is known as the "flow' theory of interstate
commerce. As |long as the governnent proves beyond a reasonabl e
doubt that the charged conspiracy occurred within the flow of
interstate commerce, the magnitude or dollar amount of business

affected is uninportant. The second way in which interstate
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commerce could be restrained is if the charged conspiracy
attached directly to a purely local activity but a substanti al
anount or quantity of interstate commerce was affected by that

| ocal business activity. The indictnent in this case charges
bot h met hods of restraint, but the evidence need only prove that
one or the other occurred in order to satisfy the interstate

commerce el enment of the offense.

Aut hority

MLain v. Real Estate Bd. of New Ol eans, 444 U S. 232,
242-46, 100 S. C. 502, 509-11 (1980).

Goldfarb v. Virginia State Bar, 421 U S. 773, 785, 95 S. C
2004, 2012 (1975).

Kei fer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U. S. 211,
212, 213-15, 71 S. C. 259, 259-61 (1951).

United States v. Wnen's Sportswear Mg. Ass'n, 336 U S
460, 464, 69 S. C. 714, 716 (1949).

Mandeville Island Farnms, Inc. v. Anerican Crystal Sugar Co.,
334 U.S. 219, 236-238, 68 S. C. 996, 1006-07 (1948).

United States v. Yellow Cab Co., 332 U S. 218, 225, 67 S. C
1560, 1564 (1947).

Swift & Co. v. United States, 196 U.S. 375, 398-400, 25 S. C.
276, 280-81 (1905).

United States v. CGeorgia Waste Systens, Inc., 731 F.2d 1580,
1583 (11th Cir. 1984).

United States v. Cargo Serv. Stations, Inc., 657 F.2d 676,
679-80 (5th Gr. 1981), cert denied, 455 U S. 1017
102 S. C. 1712 (1982).
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Battle v. Liberty Nat'l Life Ins. Corp., 493 F.2d 39, 47 (5th
Cr. 1974), cert. denied, 419 U S. 1110, 95 S. C. 784
(1975).

United States v. South Florida Asphalt Co., 329 F.2d 860,
865-68 (5th Gr.), cert. denied, 379 U S 880, 855 S. .
149 (1964).

United States v. Standard Gl Co., 316 F.2d 884, 896, 898
(7th Cr. 1963).

Pl ynouth Dealers' Ass'n v. United States, 279 F.2d 128, 132
(9th Cr. 1960).
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Governnent's
Request No. 21

OFFENSE - STATUTE OF LI M TATI ONS

Now, there is one tine period that is essential, and that is
the statute of limtations period for the Sherman Act of fense
charged in the Indictnent. The grand jury returned its
i ndi ctment of the defendant on July 22, 1993. The statute of
[imtations for this offense is five years. This neans that to
find the defendant guilty of violating the Sherman Antitrust Act
you nmust find beyond a reasonabl e doubt that he was a nenber of a
conspiracy that continued after July 22, 1988. |In making that
determ nati on you may of course consider evidence of activity
whi ch occurred prior to July 22, 1988. It is not necessary for
t he governnent to prove that new or additional agreenents were
formed after July 22, 1988.

A conspiracy is a partnership in crimnal purposes that
continues as long as its purposes have neither been acconplished
nor abandoned. All acts that intentionally furthered the goals
of the conspiracy--even the act of a single conspirator, and even
an act lawful by itself--are part of a conspiracy and keep it in
exi stence.

Recei ving a paynment froma school district for performng a
rigged school mlk contract is an act in furtherance of a
conspiracy, such as that charged in the indictnment. Therefore,

if you find that a conspiracy existed, and if you find that any
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of the defendant's corporate co-conspirators received paynents
froma school district under a rigged contract, and that any of
t hose paynents were nmade on or after July 22, 1988, then you may
find that the conspiracy existed within the statute of

limtations.

Aut hority

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Section 51A. 20 (4th ed. Supp. 1993), and cases cited therein.

United States v. Socony-Vacuum Gl Co., 310 U S. 150, 60 S. C
811 (1940).

United States v. Kissel, 218 U. S. 601, 608, 31 S. Ct. 124
(1910).

United States v. Dynalectric Co., 859 F.2d 1559, 1563-69
(11th Gir. 1988), cert. denied, 490 U. S. 1006, 109 S. C
1641 (1989).

United States v. Northern |Inprovenent Co., 814 F.2d 540, 541-42
(8th Cir.), cert. denied, 484 U S. 846, 108 S. C. 141,
(1987).

United States v. A-A-A Electric Co., 788 F.2d 242, 244-46
(4th Cr. 1986).

United States v. Grard, 744 F.2d 1170, 1172-73 (5th Gr. 1984).
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Governnent's
Request No. 22

OFFENSE - EXACT DATE NOT REQUI RED

You will note that the grand jury's indictnment charges that
the all eged conspiracy began at |east as early as 1977 and
continued thereafter at |east through August 1988. It is not
necessary that the governnent prove the exact dates of the
conspiracy or that the conspiracy continued for the entire period
charged in the indictment. It is sufficient if the evidence
shows beyond a reasonabl e doubt that the conspiracy existed at or
reasonably near the tinme alleged in the grand jury's indictnent
and that the defendant joined it sonmetinme during the tinme set
forth in the indictnent and continued to be a nmenber within the

statute of limtations.

Aut hority

See General and Prelimnary Instruction 1.19, Pattern Jury
Instr., Cim, 5th Gr. 1990 (p. 30).

United States v. Lokey, 945 F.2d 825, 832 (5th Cr. 1991).
United States v. Bowran, 783 F.2d 1192, 1197 (5th Cr. 1986).

United States v. Cochran, 697 F.2d 600, 604 (5th Gr. 1983).
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Governnent's
Request No. 23

OFFENSE - SUCCESS | MVATERI AL

The success or failure of an alleged Sherman Act bid-rigging
conspiracy to acconplish its objects or purposes is inmmterial.
The act of conspiring in violation of the Sherman Act, by
agreeing to rig bids, is itself an offense, and it does not
matter whether an effort was made to carry the bid-rigging
conspiracy into effect, or whether the conspirators had the power
to put it into effect.

In other words, you may find that the illegal conspiracy was
formed even if the defendant did not actually succeed in rigging
dairy bids submitted to certain public schools in eastern
M ssissippi. The nere formng of the agreenment or understanding

totry torig bids is sufficient to violate the | aw

Aut hority

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Section 51A. 19 (4th ed. Supp. 1993).

Anerican Tobacco Co. v. United States, 328 U S. 78|, 789,
66 S. C. 1125, 1129 (1946).

Associ ated Press v. United States, 326 U S. I, 12-13, 65 S. C
1416, 1421 (1945).
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United States v. Socony-Vacuum Gl Co., 310 U S. [50, 224-25
& n.59, 60 S. C. 811, 844-46 & n.59 (1940).

United States v. Trenton Potteries Co., 273 U S. 392, 402-03,
47 S. &, 377, 381-82 (1927).

Nash v. United States, 229 U.S. 373, 378, 33 S. Ct. 780, 782
(1913).

United States v. Flom 558 F.2d 1179, 1183 (5th Gr. 1977).

Pl ynouth Dealers' Ass'n v. United States, 279 F.2d 128, 132
(4th Cr. 1960).

Pittsburgh Plate dass Co. v. United States, 260 F.2d 397, 40l
(4th Cr. 1958), aff'd on other grounds, 360 U S. 395,
79 S. . 1237 (1959).
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Governnent's
Request No. 24

PROOF OF OVERT ACT UNNECESSARY

The governnent need not show that the nenbers of the alleged
conspiracy did any act or thing to further or acconplish any
obj ect or purpose of the bid-rigging agreenent or arrangenment or
under st andi ng.

It is the agreenent itself that is the violation. Any
actions taken to carry out such a bid-rigging agreenment are
evi dence of the existence of the agreenent but are not a

necessary part of the crine.

Aut hority

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Section 51A.19 (4th ed. Supp. 1993), and cases cited therein.

United States v. Dynalectric Co., 859 F.2d 1559, 1564 n.6
(11th Gr. 1988) (quoting United States v. Ben M Hogan
Co., 809 F.2d 480, 482 (8th Cir.), cert. denied,

490 U.S. 1006, 108 S. Ct. 84 (1987)).

United States v. Flom 558 F.2d 1179 (5th Gr. 1977).

United States v. Portsmouth Paving & Corp., 694 F.2d 312, 324
(4th Cr. 1982).
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Governnent's
Request No. 25

OFFENSE - GOOD MOTI VES | MVATERI AL

If you find beyond a reasonabl e doubt that the defendant
conspired in restraint of interstate conmerce by rigging or
agreeing upon dairy bids submtted to certain public schools in
eastern Mssissippi, as alleged in the indictnent, you need not
concern yourself with his reasons for doing so. A bid-rigging
conspiracy is unlawful even if it was forned or engaged in with
what the conspirators thought were good notives.

A bid-rigging conspiracy, such as charged in the grand jury's
i ndi ctnment, cannot therefore be justified under the |aw, even
t hough the conspiracy may have been forned, or engaged in, to
ensure every conpetitor what he thinks is his fair share of the
busi ness, or to prevent excessive conpetition or to elimnate the
supposed evils of price cutting. A bid-rigging agreenment is
illegal, regardl ess of whether the conspirators' notives were

ei ther good or bad, or both.

Aut hority
Devitt & Blackmar, Federal Jury Practice and |Instructions,

Section 51A. 18 (4th ed. Supp. 1993), and cases cited therein.

United States v. Socony-Vacuum Gl Co., 310 U. S. 150, 220,
228, 60 S. Ct. 811, 843, 846 (1940).

United States v. Al Star Indus., 962 F.2d 465, 475 n. 20,
(5th Gr.), cert. denied, 113 S. C. 377 (1992).
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Governnent's
Request No. 26

JURI SDI CT1 ON_ AND VENUE

Before you can find the defendant guilty, you nust find
beyond a reasonabl e doubt that the conspiracy was entered into,
or carried out in part, or that sone neans, nethods, or practices
in furtherance of the conspiracy were enpl oyed by or under the
authority of the nmenbers of the alleged conspiracy within the
Eastern Division of the Southern District of M ssissippi.

In that regard, | instruct you that Lauderdal e County is
within the Eastern Division of the Southern District of

M ssi ssi ppi .

Aut hority

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Section 51A.21 (4th ed. Supp. 1993), and cases cited therein.
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Governnent's
Request No. 27

W TNESSES - I MMUNITY AND PLEA AGREEMENTS

In this case, the Court entered orders conpelling certain
W tnesses to appear and to testify. Thus, the testinony of such
i ndi vi dual s was i muni zed.

Also, the United States has entered into plea agreenents with
three dairy conpanies and five individuals who testified as
Wi tnesses at the trial. These witnesses agreed to plead guilty,
and the plea agreenents provided that the United States woul d
bring no further crimnal charges agai nst these persons in
exchange for their cooperation. Such plea bargaining, as it is
cal l ed, has been approved as |lawful and proper, and is expressly
provided for in the rules of this Court. The fact that an
acconplice has entered a plea of guilty to the conspiracy charge
is not evidence, in and of itself, of the guilt of any other
person.

An al | eged co-conspirator, including one who has entered into
a plea agreenent with the prosecution or received inmmunity, is a
conpetent witness. The testinony of such a witness may al one be
of sufficient weight to sustain a verdict of guilty. However,
the jury should keep in mnd that such testinmony is always to be
received with caution and wei ghed with greater care than the
testinmony of an ordinary witness. You should never convict a
def endant upon the unsupported testinony of an all eged acconplice

unl ess you believe that testinony beyond a reasonabl e doubt.
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Aut hority

General and Prelimnary Instructions 1.15, 1.16, Pattern Jury
Instr., Crim, 5th Gr. 1990 (pp. 26-27).

Devitt & Blackmar, Federal Jury Practice and |Instructions,
Sections 15.03, 15.04 (4th ed. 1992), and cases
cited therein.

Caminetti v. United States, 242 U S. 470, 495, 37 S. C. 192,
(1917).

United States v. Figurski, 545 F.2d 389, 392 (4th Cr. 1976).
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Governnent's
Request No. 28

DUTY TO DELI BERATE - VERDI CT FORM

To reach a verdict, all of you nust agree. Your verdict nust
be unani nous on each count of the indictnment. Your deliberations
will be secret. You will never have to explain your verdict to
anyone.

It is your duty to consult with one another and to deliberate
in an effort to reach agreenent if you can do so. Each of you
nmust decide the case for yourself, but only after an inpartial
consi deration of the evidence with your fellow jurors. During
your deliberations, do not hesitate to reexam ne your own
opi nions and change your mind if convinced that you were w ong.
But do not give up your honest beliefs as to the weight or effect
of the evidence solely because of the opinion of your fellow
jurors, or for the mere purpose of returning a verdict.

Renmenber at all tinmes, you are judges--judges of the facts.
Your sole interest is to seek the truth fromthe evidence in the
case, to decide whether the governnent has proved the defendant
guilty beyond a reasonabl e doubt .

When you go to the jury room the first thing that you should
do is select one of your nunber as your foreperson, who will help
to guide your deliberations and will speak for you here in the

courtroom
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A formof verdict has been prepared for your conveni ence.
[ Expl ain verdict form]

The foreperson will wite the unaninmous answer of the jury in
t he space provided for in each count of the indictnent, either
guilty or not guilty. At the conclusion of your deliberations,

t he foreperson should date and sign the verdict.

I f you need to conmunicate with me during your deliberations,
the foreperson should wite the nessage and give it to the
marshal. | will either reply in witing or bring you back into
the court to answer your nessage.

Bear in mnd that you are never to reveal to any person, not
even to the court, how the jury stands, nunerically or otherw se,
on any count of the indictnment, until after you have reached a

unani nous verdi ct.

AUTHORI TY
General and Prelimnary Instruction 1.25, Pattern Jury

Instr.,
Crim, 5th Gr. 1990 (pp. 36-37).
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